SUPREME COURT OF THE UNITED STATES

TRUMP, PRESIDENT OF THE UNITED STATES, ET AL.
v. HAWAII ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
No. 17-965. Argued April 25, 2018—Decided June 26, 2018

ROBERTS, C. J., delivered the opinion of the Court, in which KENNEDY, THOMAS, ALITO, and
GORSUCH, 33, joined. KENNEDY, J., and THOMAS, J., filed concurring opinions. BREYER, J., filed a
dissenting opinion, in which KAGAN, J., joined. SOTOMAYOR, J., filed a dissenting opinion, in which
GINSBURG, J., joined.

[Syllabus -- After a 50-day period during which the State Department made diplomatic
efforts to encourage foreign governments to improve their practices, the Acting Secretary
of Homeland Security concluded that eight countries—Chad, Iran, Iraq, Libya, North
Korea, Syria, Venezuela, and Yemen—remained deficient. She recommended entry
restrictions for certain nationals ........ ]

Under the Immigration and Nationality Act, foreign nationals seeking entry into the United
States undergo a vetting process to ensure that they satisfy the numerous requirements for
admission. The Act also vests the President with authority to restrict the entry of aliens when-
ever he finds that their entry “would be detrimental to the interests of the United States.” 8
U. S. C. 8§1182(f). Relying on that delegation, the President concluded that it was necessary
to impose entry restrictions on nationals of countries that do not share adequate information
for an informed entry determination, or that otherwise present national security risks.

We now decide whether the President had authority under the Act to issue the Proclamation,
and whether the entry policy violates the Establishment Clause of the First Amendment.

The District Courts for the Districts of Maryland and Hawaii entered nationwide
preliminary injunctions barring enforcement of the entry suspension, and the respective
Courts of Appeals upheld those injunctions, albeit on different grounds.

Before addressing the merits of plaintiffs’ statutory claims, we consider whether we have
authority to do so. The Government argues that plaintiffs’ challenge to the Proclamation
under the INA is not justiciable.

The Proclamation falls well within this comprehensive delegation.

Plaintiffs believe that these findings are insufficient. They argue, as an initial matter, that
the Proclamation fails to provide a persuasive rationale for why nationality alone renders
the covered foreign nationals a security risk.
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Moreover, plaintiffs’ request for a searching inquiry into the persuasiveness of the
President’s justifications is inconsistent with the broad statutory text and the deference
traditionally accorded the President in this sphere.

In short, the language of §1182(f) is clear, and the Proclamation does not exceed any textual
limit on the President’s authority.

The Proclamation is squarely within the scope of Presidential authority under the INA.
Indeed, neither dissent even attempts any serious argument to the contrary ....

We now turn to plaintiffs’ claim that the Proclamation was issued for the unconstitutional
purpose of excluding Muslims. Because we have an obligation to assure ourselves of
jurisdiction under Article 111, we begin by addressing the question whether plaintiffs have
standing to bring their constitutional challenge.

Plaintiffs argue that this President’s words strike at fundamental standards of respect and
tolerance, in violation of our constitutional tradition. But the issue before us is not whether
to denounce the statements. It is instead the significance of those statements in reviewing a
Presidential directive, neutral on its face, addressing a matter within the core of executive
responsibility. In doing so, we must consider not only the statements of a particular
President, but also the authority of the Presidency itself.

The upshot of our cases in this context is clear: “Any rule of constitutional law that would
inhibit the flexibility” of the President “to respond to changing world conditions should be
adopted only with the greatest caution,” and our inquiry into matters of entry and national
security is highly constrained.

Given the standard of review, it should come as no surprise that the Court hardly ever strikes
down a policy as illegitimate under rational basis scrutiny. On the few occasions where we
have done so, a common thread has been that the laws at issue lack any purpose other than
a “bare . .. desire to harm a politically unpopular group.”

The Proclamation, moreover, reflects the results of a worldwide review process undertaken
by multiple Cabinet officials and their agencies.

Three additional features of the entry policy support the Government’s claim of a legitimate
national security interest.

Finally, the dissent invokes Korematsu v. United States, 323 U. S. 214 (1944). Whatever
rhetorical advantage the dissent may see in doing so, Korematsu has nothing to do with this
case. The forcible relocation of U. S. citizens to concentration camps, solely and explicitly on
the basis of race, is objectively unlawful and outside the scope of Presidential authority. But
it is wholly inapt to liken that morally repugnant order to a facially neutral policy denying
certain foreign nationals the privilege of admission. See post, at 26-28. The entry suspension
is an act that is well within executive authority and could have been taken by any other
President—the only question is evaluating the actions of this particular President in
promulgating another wise valid Proclamation.
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The dissent’s reference to Korematsu, however, affords this Court the opportunity to make
express what is already obvious: Korematsu was gravely wrong the day it was decided, has
been overruled in the court of history, and—to be clear—*“has no place in law under the
Constitution.” 323 U. S., at 248 (Jackson, J., dissenting).

Because plaintiffs have not shown that they are likely to succeed on the merits of their
claims, we reverse the grant of the preliminary injunction as an abuse of discretion.
Winter v. Natural Resources Defense Council, Inc., 555 U. S. 7, 32 (2008). The case
now returns to the lower courts for such further proceedings as may be appropriate.

JUSTICE KENNEDY, concurring.

And even if further proceedings are permitted, it would be necessary to determine
that any discovery and other preliminary matters would not themselves intrude on
the foreign affairs power of the Executive.

There are numerous instances in which the statements and actions of Government
officials are not subject to judicial scrutiny or intervention. That does not mean those
officials are free to disregard the Constitution and the rights it proclaims and
protects.

THOMAS, J., concurring.

In sum, universal injunctions are legally and historically dubious. If federal courts
continue to issue them, this Court is duty bound to adjudicate their authority to do
SO.

JUSTICE BREYER, with whom JUSTICE KAGAN joins, dissenting.

An examination of publicly available statistics also provides cause for concern.

If this Court must decide the question without this further litigation, 1 would, on
balance, find the evidence of antireligious bias, including statements on a website taken
down only after the President issued the two executive orders preceding the
Proclamation, along with the other statements also set forth in JUSTICE
SOTOMAYOR’s opinion, a sufficient basis to set the Proclamation aside. And for
these reasons, | respectfully dissent.

JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG joins, dissenting.

The United States of America is a Nation built upon the promise of religious liberty.
Our Founders honored that core promise by embedding the principle of religious
neutrality in the First Amendment. The Court’s decision today fails to safeguard that
fundamental principle. It leaves undisturbed a policy first advertised openly and
unequivocally as a “total and complete shutdown of Muslims entering the United
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States” because the policy now masquerades behind a facade of national-security
concerns. But this repackaging does little to cleanse Presidential Proclamation No.
9645 of the appearance of discrimination that the President’s words have created.
Based on the evidence in the record, a reasonable observer would conclude that the
Proclamation was motivated by anti-Muslim animus. That alone suffices to show that
plaintiffs are likely to succeed on the merits of their Establishment Clause claim. The
majority holds otherwise by ignoring the facts, misconstruing our legal precedent,
and turning a blind eye to the pain and suffering the Proclamation inflicts upon
countless families and individuals, many of whom are United States citizens. Because
that troubling result runs contrary to the Constitution and our precedent, I dissent.

“When the government acts with the ostensible and predominant purpose” of
disfavoring a particular religion, “it violates that central Establishment Clause value
of official religious neutrality, there being no neutrality when the government’s
ostensible object is to take sides.”

In answering that question, this Court has generally considered the text of the
government policy, its operation, and any available evidence regarding “the historical
background of the decision under challenge, the specific series of events leading to the
enactment or official policy in question, and the legislative or administrative history,
including contemporaneous statements ....

Although the majority briefly recounts a few of the statements and background
events that form the basis of plaintiffs’ constitutional challenge, ante, at 27-28, that
highly abridged account does not tell even half of the story.

As the majority correctly notes, “the issue before us is not whether to denounce” these
offensive statements. Ante, at 29. Rather, the dispositive and narrow question here is
whether a reasonable observer, presented with _all “openly available data,” the text and
“historical context” of the Proclamation, and the “specific sequence of events” leading
to it, would conclude that the primary purpose of the Proclamation is to disfavor Islam
and its adherents by excluding them from the country.

Taking all the relevant evidence together, a reasonable observer would conclude that
the Proclamation was driven primarily by anti-Muslim animus, rather than by the
Government’s asserted national-security justifications.

Rather than defend the President’s problematic statements, the Government urges
this Court to set them aside and defer to the President on issues related to
immigration and national security.

The majority insists that the Proclamation furthers two interrelated national-security

interests: “preventing entry of nationals who cannot be adequately vetted and
inducing other nations to improve their practices.”
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The majority next contends that the Proclamation “reflects the results of a worldwide
review process under- taken by multiple Cabinet officials.”

But, even setting aside those comments, the worldwide review does little to break the
clear connection between the Proclamation and the President’s anti-Muslim
statements.

Ignoring all this, the majority empowers the President to hide behind an
administrative review process that the Government refuses to disclose to the public.

Beyond that, Congress has already addressed the national-security concerns
supposedly undergirding the Proclamation through an “extensive and complex”
framework governing “immigration and alien status.”

Put simply, Congress has already erected a statutory scheme that fulfills the putative
national-security interests the Government now puts forth to justify the
Proclamation.

In sum, none of the features of the Proclamation highlighted by the majority supports
the Government’s claim that the Proclamation is genuinely and primarily rooted in
a legitimate national-security interest. What the unrebutted evidence actually shows
is that a reasonable observer would conclude, quite easily, that the primary purpose
and function of the Proclamation is to disfavor Islam by banning Muslims from
entering our country.

The First Amendment stands as a bulwark against official religious prejudice and
embodies our Nation’s deep commitment to religious plurality and tolerance. That
constitutional promise is why, “[f]or centuries now, people have come to this country
from every corner of the world to share in the blessing of religious freedom.”

Today’s holding is all the more troubling given the stark parallels between the
reasoning of this case and that of Korematsu v. United States, 323 U. S. 214 (1944).

Although a majority of the Court in Korematsu was willing to uphold the
Government’s actions based on a barren invocation of national security, dissenting
Justices warned of that decision’s harm to our constitutional fabric. Justice Murphy
recognized that there is a need for great deference to the Executive Branch in the
context of national security, but cautioned that “it is essential that there be definite
limits to [the government’s] discretion,” as “[i|ndividuals must not be left
impoverished of their constitutional rights on a plea of military necessity that has
neither substance nor support.”

Justice Jackson lamented that the Court’s decision upholding the Government’s
policy would prove to be “a far more subtle blow to liberty than the promulgation of
the order itself,” for although the executive order was not likely to be long lasting, the
Court’s willingness to tolerate it would endure. Id., at 245-246.

Page 5 of 6



Our Constitution demands, and our country deserves, a Judiciary willing to hold the
coordinate branches to account when they defy our most sacred legal commitments.
Because the Court’s decision today has failed in that respect, with profound regret, I
dissent.
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